Legal Avenues: Your Road to Solutions

Advising Clients on Oil and Gas Leases

As leasing competitiveness intensifies in eastern
Ohio, so too has the need for thorough analysis and
negotiation of oil and gas lease terms. But often when
prospective lessors seek legal counsel, they’re most
concerned with maximizing their short-term financial
gain rather than prioritizing their long-term best inter-
ests.!

The Attorney as Educator

Rational choice theory suggests that prospective
lessors are motivated by their own perceived risk-
reward ratio, which can result in a disproportionate
analysis of lease terms—especially if their knowledge
and understanding of oil and gas leasing and explora-
tion is limited or misinformed.” While it can be easy
to get swept up in a landowner’s excitement at the fi-
nancial potential of a lease, attorneys must help clients
keep the rewards and risks of leasing in perspective so
they can make informed decisions.’ Sometimes this
requires attorneys to play the devil’s advocate and
point out the many inadequacies of the typical
“standard company lease” that have a substantially
greater impact on the client’s long-term interests than
the signing bonus.*

Emphasizing Bargaining Power

Success in any contract negotiation relies in part
on bargaining power. A client may not have much lev-
erage in the way of acreage or location, but some bar-
gaining power can be gained through research—of the
lessee, the landman brokering the transaction on the
lessee’s behalf, the local area’s market conditions, and
the leasing/production history of the property in ques-
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tion. The prospective lessor may have some useful
information to contribute concerning leasing trends in
their neighborhood and details about the lessee’s pro-
duction plans that their landman contact may have re-
vealed. Access to this information can prove invalua-
ble when it comes to helping the client secure an equi-
table lease.’

Building a Better Lease

In pinpointing which lease provisions to negotiate,
attorneys can feel caught in a balancing act between
advocating aggressively for their clients and catering
to lessees’ expectations. However, there’s no need to
fear going overboard on addenda when clients’ long-
term interests are at stake.® Prioritizing what’s most
important is key—even if that means leaving some
signing bonus money on the table.’

According to the New Y ork Times, protecting les-
sors’ surface and water rights is a good place to start.
In 2011, a survey of 111,000 leases from gas-rich
states, including Ohio, found that most standard leases
do not provide adequate protection to lessors’ surface
and water rights. Standard language regarding exten-
sions of the primary term, how production costs are
factored into royalty payments, and indefinite shut-in
provisions can also adversely impact lessors.®

However, it’s important to recognize that even the
most thoughtfully crafted lease can’t guarantee clients
will be immune to future conflicts with lessees. In-
cluding an arbitration clause in clients’ lease terms
can help them avoid the
time and expense of liti-
gation in resolving future
disputes.’
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